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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.
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lesson in exclusive supply 
agreements with Myer 
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Elle Nikou look at the recent litigation 
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over an exclusivity arrangement between designer Ellery 
and department store, Myer, highlighting the risks 
for suppliers entering into contracts that restrict their 
freedom to distribute.
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of relief 
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Shape Trade Mark? Tic Tac, No 
Associate, Cheryl Nemeth and Law Clerk, 
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application to register the Tic Tac box 

shape as a trade mark, highlighting the difficulties around 
this type of application.
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ACCC v Stott [2013] FCA 88

The ACCC dedicated much of its 
resources in 2012 to upholding the 
objectives of making markets work for 
consumers, and strong enforcement 
action resulted in five separate 
proceedings commenced in the Federal 
Court of Australia, which included 
proceedings against Leslie Forsyth Stott. 
The case against Mr Stott was only the 
second time the ACCC has successfully 
obtained orders from the Federal Court 
disqualifying an individual from managing a 
company. The case highlights the potential 
liability of directors for conduct in breach 
of the Australian Consumer Law (ACL).  

The Defendant, Leslie Forsyth Stott, 
was a former director of Crime Guard 
International Security Systems Pty Ltd 
(CISS), and was found to be knowingly 
involved with a company engaged in a 
pyramid selling scheme. CISS carried on 
a business within Australia as the owner 
of the exclusive distribution licence for 
certain etching products that it was said 
would safeguard vehicles and home 
contents from theft. The business was 
carried on throughout several States, 
under a business model whereby 
investors were given the title of State 
Director, who would then incorporate a 
company within that State with rights to 
distribute the CISS products. 

ACCC landmark decision: Disqualification under 
the ACL 
Senior Associate, Mitchell Coidan looks at this recent case which highlights the 
potential liability of directors for conduct in breach of trade practices legislation. 

Further employees were then recruited 
to various positions and were required to 
make recruitment payments to the State 
Director. The investor would receive the 
flow-through of recruitment payments 
even if no CISS products had been sold. In 
the proceedings, such arrangements were 
agreed by all parties, including Mr Stott, to 
amount to a pyramid selling scheme for the 
purposes of the Trade Practices Act 1974 
(Cth) (TPA). Although many of the ACCC’s 
contentions were accepted at hearing by Mr 
Stott, the ACCC specifically claimed in the 
proceedings that: 

• CISS had participated in a pyramid 
selling scheme in contravention of 
Section 65AAC(1) of the TPA and 
Section 44(1) of the ACL. 

• CISS had induced others to participate 
in a pyramid selling scheme in 
contravention of Section 65AAC(2) of 
the TPA and Section 44(2) of the ACL.

• CISS had engaged in misleading or 
deceptive conduct in contravention of 
Section 52 of the TPA and Section 18 of 
the ACL.

• CISS had made misleading 
representations about its business 
activities in contravention of Section 
59(2) of the TPA and Section 37(2) 
of the ACL.

• Mr Stott was liable for CISS’ conduct 
as a person knowingly concerned in 
and party to the conduct of CISS. 

Much of the conduct alleged by the 
ACCC in its Fast Track Statement of 
Claim filed with the Federal Court of 
Australia was admitted by Mr Stott. For 
example, it was admitted that Mr Stott 
was knowingly concerned in and party 
to CISS’ pyramid selling schemes in 
contravention of Section 65AAC(1) of 
the TPA and Section 44(1) of the ACL. 
Further, Mr Stott admitted that he was 
knowingly concerned in and a party to 
CISS’ misleading and deceptive conduct 
in contravention of Section 52 of the TPA 
and Section 18 of the ACL, and that he 
was knowingly concerned in and party to 
CISS’ misleading representations about 
its business activities in contravention of 
Section 59(2) of the TPA and Section 
37(2) of the ACL. 

[ P U B L I C A T I O N  N A M E ]
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The primary issues which the Court 
was therefore required to address was 
whether it should grant an injunction 
against Mr Stott from enacting further 
schemes like those previously undertaken 
by CISS in the future, and appropriate 
disqualification of Mr Stott from managing 
future corporations. 

By agreement, the parties submitted 
that the injunction was necessary in the 
circumstances, as it was designed to 
prevent Mr Stott’s continued involvement 
in such schemes and did not have a 
merely punitive application. To that 
extent, Mr Stott agreed to the imposition 
of the injunction and as such, the 
injunction was granted. 

The Court was satisfied that a five year 
disqualification order was also appropriate. 
In imposing that penalty, his Honour Justice 
Middleton found that on account of Mr 
Stott’s cooperation with the ACCC and 
having consented to the orders sought by 
the ACCC, and also the fact that Mr Stott 
had refunded a partial amount of money 
received by CISS from the State Director, 
that a short period of disqualification was 
therefore appropriate. The Court’s order in 
regards to disqualification, which was seen to 
be below the medium range of penalty, took 
into account Mr Stott’s prior involvement in 
similar companies that had engaged in similar 

schemes. It was submitted that Mr Stott 
had held directorships in seven different 
companies since 3 December 1998, and 
that all of those companies were either 
deregistered or in the process of being 
struck off the Register of Companies. 
Many of those companies shared a similar 
name to CISS, for example “Crime Guard 
(Australia) Pty Ltd”, which was registered 
in 2004. At the time of disqualification, Mr 
Stott was also an undischarged bankrupt, 
although this was not specifically taken 
into account by the Court. 

For further information contact: 

 Mitchell Coidan, Senior Associate 
 t  +61 2 9253 9968     
mcoidan@piperalderman.com.au
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Fashion faux pas: Kym Ellery’s lesson in exclusive 
supply agreements with Myer  
Associate, Penny Chalke and Lawyer, Elle Nikou look at the recent litigation over 
an exclusivity arrangement between designer Ellery and department store, Myer, 
highlighting the risks for suppliers entering into contracts that restrict their freedom 
to distribute.

The litigation over an exclusivity 
agreement between department store 
Myer and fashion designer Kym Ellery 
(Ellery) is now over, with a confidential 
settlement being reached between the 
parties. Ellery has publicly apologised for 
supplying garments to rival David Jones 
contrary to her agreement with Myer, 
although she is now permitted to supply 
her labels to both Myer and David Jones 
until the contract ends in late 2014. This 
appears to be a reasonable compromise. 
However, the case highlights the risks 
for suppliers of entering into supply 
agreements which restrict their freedom 
to distribute their products. Rival retailers 
in the position of David Jones are also 
exposed to potential liability if they 
interfere with such an exclusive supply 
contract.

In August 2011, Ellery signed an exclusive 
three year contract with Myer stipulating 
that she would not supply clothing from her 
Ellery designer label to any other Australian 
retailer with 15 or more stores. In January 
2013, Myer launched a court action alleging 
she had breached her agreement with 
Myer by supplying her L’America label 
to competitor David Jones. Myer also 
threatened to injunct the appearance of 
Ellery garments in the David Jones season 
launch fashion parade (held some weeks 
before Myer’s scheduled equivalent) and in 
the David Jones catalogue. 

In her defence, Ellery claimed that her 
contract with Myer did not prevent her 
selling the L’America label to David Jones 
as the brand position did not compete 
with her Ellery brand, or alternatively, the 
restriction was not legally enforceable. 
The latter claim is difficult to make as the 
Competition & Consumer Act 2010 does 
not strike down such clauses unless there 
is a substantial anti-competitive purpose 
or effect. The strength of the first claim 
depends on the contractual provisions 
which in this case did not clearly resolve 
the issue.

The supply contract with Myer apparently 
did not oblige Myer to buy any particular 
volume of Ellery garments. Ordinarily 
the law offers no relief where a supplier 
has made a commercial deal that it 
later regrets. The dispute therefore 
should alert suppliers to the importance 
of negotiating a carefully considered 
agreement. These arrangements may 
also have consequences for third party 
competitors (such as David Jones) who 
may be drawn into the dispute. 

[ P U B L I C A T I O N  N A M E ]
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For further information contact: 

 Penny Chalke, Associate 
 t  +61 3 8665 5586     
pchalke@piperalderman.com.au

 Elle Nikou , Lawyer
 t  +61 3 8665 5587     
enikou@piperalderman.com.au
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The case might also show that retailers 
like Myer need to consider whether 
exclusive supply arrangements work 
for suppliers, who will presumably be 
less inclined to enter into them if they 
are one-sided. Agreements which tie a 
supplier to a particular retailer can work 
for the supplier, by providing steady 
income, brand promotion and publicity, 
but only if the retailer is bound to provide 
these benefits and the conditions are 
clearly stated in the agreement.

When considering an exclusive supply 
agreement:

• For a supplier, an exclusive 
agreement equates to sacrificing 
other revenue streams. Does the 
agreement adequately compensate 
for this? Is there a minimum quantity 
to be ordered by the purchaser 
or retailer? If not, there are other 
mechanisms or incentives the supplier 
should consider to ensure benefits 
are realised, e.g. pricing related to 
volumes. 

• Is the duration or type of exclusivity 
reasonable to protect the purchaser’s 
investment in the brand? Does it overly 
restrict the supplier’s business? The 
Ellery case shows how important it is 
to describe and / or limit the scope 
of the restricted business so both 
parties are clear about their position 
and adequately protected. It is better 
to expressly carve out distribution 
channels and brands or product lines 
that may be sold elsewhere without 
breaching the restriction.

• Look carefully at performance 
obligations and the options for exiting 
and understand the consequences of 
exiting the agreement early. Suppliers 
should be able to terminate the contract 
(or to revert to non-exclusivity) if 
the purchaser does not purchase the 
volume that would be anticipated to 
make exclusivity worthwhile for the 
supplier.

There are ways these contracts can be 
drafted to meet the legitimate commercial 
needs of both parties and so avoid the 
problems illustrated in the Ellery case, 
and it is sensible to seek legal advice if in 
doubt.
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Structuring a sale or acquisition of a business – 
assets or shares? 
There are a number of issues to consider with the sale or purchase of a business, one 
of them being whether the business should be sold via an asset sale or share sale. 
Partner, James Dickson, Associate, Jen Tan and Lawyer, John Beilby review the key 
considerations in the purchase of a business under an asset sale and a share sale.

One of the key issues to consider at the 
start of a business sale is whether the 
assets of the business, or all the shares in 
the company that owns the assets, will 
be sold. These two methods may have 
significant implications for each of the 
vendor and the purchaser and should 
be considered by both parties when 
structuring the transaction. In determining 
which structure is more appropriate, 
consideration should be given to the legal, 
commercial and tax implications as the 
financial consequences and risk exposures 
could differ significantly. It is therefore 
important to obtain independent legal, tax 
and accounting advice prior to committing 
to a particular structure. 

Asset sale or share sale?

Broadly speaking, a purchaser may be 
more likely to prefer an asset sale to limit 
the extent of liabilities it takes on and to 
refresh the cost-base of the assets for 
CGT purposes in any subsequent re-sale. 
However, a vendor may prefer a share 
sale for tax reasons and to significantly 
reduce the extent of any potential 
liabilities that may remain with it. In most 
circumstances, the tax implications drive 
the structure of the transaction. The 
implications and key considerations under 
both structures are outlined in more 
detail below.

Asset sale

Under an asset sale, the purchaser acquires 
some or all of the assets owned by the 
vendor that is used in its business and 
the vendor retains the ownership of the 
corporate entity.

The vendor’s business name may or may 
not be included in the sale and the licences, 
contracts and employees may or may not be 
transferred to the purchaser depending on 
the terms agreed. 

 If the purchaser wishes to take on the 
employees, the relevant employees’ 
employment with the vendor will need 
to be terminated and those employees 
would need to accept new employment 
with the purchaser. Depending on the 
circumstances and the nature of the 
transfer, the employees may be entitled 
to redundancy pay from the vendor if new 
employment with the purchaser is rejected, 
or may be entitled to a payout of any 
accrued entitlements by the vendor if the 
purchaser is a non-associated entity of the 
vendor (because in those circumstances, 
the purchaser would not need to recognise 
the employees’ service with the vendor in 
respect of various accrued entitlements). 

If the purchaser wishes to have the 
benefit of any contracts or licences, such 
agreements will need to be assigned (if 
possible) or novated to the purchaser. 
Where there is a clause which prevents an 
assignment or novation of the agreement 
without the consent of the other party, 
the purchaser should cause, and the sale 
agreement should require, the vendor to 
obtain such consent from the third party 
before completion.

A purchaser is likely to prefer an asset 
sale because the purchaser can ‘cherry 
pick’ which assets to acquire and exclude 
any unwanted assets. Even when the 
purchaser is buying all of the assets, 
the purchaser still may prefer an asset 
sale as the company’s liabilities and 
encumbrances are usually not transferred 
to the purchaser unless the parties agree 
otherwise. Further, the cost base of 
assets for CGT purposes are refreshed 
to their market value which could reduce 
capital gains tax that might arise on a 
future disposal of those assets. Where 
the sale is classified as a “going concern”, 
no GST will be payable. However, where 
the sale cannot be classified as such, and 
GST is payable, input tax credits may 
be claimable. Depending on the State 
or Territory in which the assets are 
located, stamp duty or land tax may also 
be payable. In those circumstances, it 
should be noted that the stamp duty may 
be higher than if the shares in the vendor 
company were acquired. 
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For further information contact: 

 James Dickson, Partner 
 t  +61 8 8205 3444     
jdickson@piperalderman.com.au

 Jen Tan, Associate
 t  +61 8 8205 3395     
jtan@piperalderman.com.au

 
 John Beilby, Lawyer
 t  +61 8 8205 3344     
jbeilby@piperalderman.com.au

Share sale

Under a share sale, the purchaser 
acquires all the shares in the company that 
owns the assets and runs the business. By 
acquiring shares, the purchaser indirectly 
obtains ownership of all assets and 
assumes all liabilities of the company. 

The parties will need to ascertain all the 
shareholders of the company and the 
number and type of shares comprising all 
the issued capital. Additionally, the parties 
will need to identify and comply with 
any restrictions on transfers, including 
any pre-emptive rights provisions in the 
company’s constitution or shareholders 
agreement. All contracts and licences of 
the company remain with the company, 
subject to their terms and conditions. 
Some contracts may contain change of 
control provisions requiring third party 
consent, without which, the third party 
may have the ability to terminate. The 
purchaser should cause, and ensure 
that the sale agreement requires, the 
vendor to obtain such consent prior 
to completion. Similarly, all employees 
remain with the company under their 
employment agreements, subject to any 
change of control provisions under which, 
consent from the relevant employee may 
be required.

A vendor is likely to prefer a share sale as 
the tax implications may be more favourable 
than an asset sale. Where an individual 
sells his/her shares, he/she is entitled to a 
50% CGT discount on that sale. However, 
a company would not be entitled to such 
discount unless the small business CGT relief 
applies. 

As the purchaser indirectly assumes all of the 
liabilities and encumbrances of the company 
(whether recorded or unrecorded and 
whether known or unknown), it is important 
to ensure that due diligence of the company 
is undertaken to identify these liabilities and 
encumbrances. 

Risk management

Whether the transaction is structured as an 
asset sale or a share sale, it is essential to 
obtain independent legal, tax and accounting 
advice so that the parties understand 
the implications of the transaction and 
undertake sufficient due diligence to manage 
any risk exposures. Further, to manage its 
risk exposure to breaches by the vendor 
in respect of undisclosed liabilities or 
encumbrances, the purchaser should obtain 
appropriate warranties and indemnities. On 
the other hand, the vendor should conduct 
its own due diligence to identify any ongoing 
risk exposure for it, such as any guarantees 
or securities provided and ensure that they 
are released on completion.
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Foreign qualified legal practitioners can breathe a 
sigh of relief
Senior Associate, Mitch Coidan and Law Clerk, Lishien Ng discuss the implications 
of a recent decision relating to in house counsel admitted outside of Australia and in 
particular to legal professional privilege.

A recent decision of the Queensland 
Supreme Court is of significance to 
Australian inhouse legal practitioners, 
admitted to practice in a jurisdiction 
outside of Australia. In particular, the 
case reaffirms that legal professional 
privilege will attach to communications by 
inhouse counsel who have received legal 
qualifications elsewhere.

Facts

A dispute arose between Aquila Coal 
Pty Limited (Aquila), the plaintiff, and 
the defendant, Bowen Central Coal Pty 
Ltd (Bowen) regarding a joint venture 
agreement for the development of a 
mine in Queensland. Bowen claimed 
that it was entitled to withhold certain 
communications passing between 
Bowen’s inhouse counsel and its 
commercial managers, on the basis that 
the communications were subject to legal 
professional privilege. It was argued by 
Aquila, before his Honour Justice Boddice, 
that the communications did not attract 
legal professional privilege on the grounds 
that Bowen’s general counsel was not 
admitted as a legal practitioner in Australia. 

Reasons of the Court

In delivering his judgment, Justice Boddice 
upheld the New South Wales Supreme Court 
decision in Ritz Hotel Ltd v Charles of the Ritz 
Ltd (No 4) , finding that legal professional 
privilege will attach to communications 
involving an inhouse lawyer 
notwithstanding that the legal practitioner 
was admitted to practice overseas.

In his decision, Justice Boddice reinforced 
that the principle of “legal professional 
privilege is the privilege of the client, not the 
lawyer.” As such, to hold that the privilege 
may be lost simply because a lawyer was 
qualified outside of Australia would be 
contrary to this sentiment. His Honour 
found that it was in the public interest for 
clients to pursue legal advice without fearing 
disclosure, however it was not in the public 
interest that such privilege should not exist 
because the legal practitioner (although 
admitted to practice elsewhere) was not 
admitted to practice in Australia. 

His Honour also re-affirmed that the test 
as to whether legal professional privilege 
will attach to a particular communication 
requires the application of the ‘dominant 
purpose test’, in relation to the genesis of 
the document. As such, a document will 
attract legal professional privilege if it is a 
communication prepared for the dominant 
purpose of obtaining or providing legal 
advice (advice privilege), to conduct or 
aid in the conduct of litigation or where 
the prospects of litigation are reasonably 
anticipated (litigation privilege). 

Upon an examination of the documents 
in question, Justice Boddice was satisfied 
that communications between Bowen’s 
inhouse legal team were protected by legal 
professional privilege, on the basis that:

• the communications were for the 
dominant purpose of obtaining or giving 
legal advice or to conduct or aid in 
the conduct of litigation in reasonable 
prospect

• the inhouse legal team, although 
they had provided legal advice 
in the context of commercial 
considerations, had done so acting 
as independent legal advisors, 
as opposed to commercial 
representatives of Bowen, and 

• the communications were 
confidential. 

Justice Boddice held that although such 
advice usually concerns the commercial 
considerations of a company, this fact 
alone will not deprive a document of 
legal professional privilege. Once an 
affidavit of documents claiming legal 
professional privilege is sworn, there is 
a prima facie rebuttable presumption 
that the legal advice given was, in truth, 
independent.

Therefore, the decision stands 
as reassurance to inhouse legal 
practitioners, admitted to practice law 
in jurisdictions other than Australia, 
that their communications involving the 
provision of legal services and advice will 
remain protected by the principles of 
legal professional privilege. 

For further information contact: 

 Mitchell Coidan, Senior Associate 
 t  +61 2 9253 9968     
mcoidan@piperalderman.com.au

 Lishien Ng , Law Clerk
 t  +61 2 9253 9961     
lng@piperalderman.com.au
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Shape Trade Mark? Tic Tac, No
Associate, Cheryl Nemeth and Law Clerk, Philip Chow look at the Trade Mark 
Office’s recent decision to reject the application to register the Tic Tac box shape 
as a trade mark, highlighting the difficulties around this type of application.

Ferrero S.p.A [2012] ATOMO 79

Trade Marks Office rejected an application 
to register the shape of the Tic Tac box 
as a trade mark on the grounds that the 
shape was not ‘inherently adapted to 
distinguish’ the goods from those of other 
traders. In making that decision, the Trade 
Marks Office of the registrar of trade 
marks succinctly concluded that:

“it is not enough to prove the public 
recognises [the shape mark] … as the 
product of a particular manufacturer. It must 
be proved that consumers regard the shape 
alone as a badge of trade origin in the sense 
that they would rely upon that shape alone 
as an indication of trade origin, particularly to 
buy the goods. If that cannot be proved, then 
the shape is not properly a trade mark, it 
does not have a “distinctive character” for the 
purposes of trade mark law.”

The shape mark application

Ferrero SpA (Ferrero), the manufacturer of 
Tic Tacs, sought the registration of a trade 
mark in Australia covering confectionery 
(class 30) for the Tic Tac box shape with the 
following representation and endorsement:

“The trade mark consists of a transparent three 
dimensional box with a hinged lid and label 
over the lid, as shown in the representation 
of the trade mark attached to the application 
form.”

What was argued?

Ferrero submitted that the features of 
the Tic Tac box were ‘inherently adapted 
to distinguish’ their goods from those 
of other traders. They drew particular 
attention to the fact that:

• the combination of features 
comprising the Tic Tac box 
(including the overall shape and 
transparency of the box) was a 
shape that had not otherwise been 
used for confectionery

• confectionery was ordinarily sold in 
glass jars or rectangular boxes unlike 
the Tic Tac box

• the hinged lid on the Tic Tac box 
was an unusual and unique feature 
for confectionery given its nature 
and positioning halfway along the lid 
of the box, and 

• the positioning of the label on the 
Tic Tac box was unusual in that the 
label had been placed at the base of 
the Tic Tac box and over the top of 
the Tic Tac box. 

Evidence submitted in support of the 
application for registration of the Tic 
Tac box included, amongst other things, 
that confectionery in the Tic Tac box 
had been sold and promoted in Australia 
(albeit in conjunction with the “Tic Tac” 
name) since around 1976.

Isometric view 
from the front

Isometric view 
from the rear
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The principle - ‘inherently adapted 
to distinguish’

The Trade Marks Office followed the 
principles laid out by Justice Sundberg 
in Global Brand Marketing Inc v YD Pty 
Ltd [2008] FCA 605 (Global Marketing) 
in determining whether a shape was 
inherently adapted to distinguish as a trade 
mark. Such principles provide that: 

• the shape must serve as the badge of 
origin and have a feature that is ‘extra’ 
and distinct from the inherent form of 
the particular goods

• non-descriptive, striking and unique 
features of a shape will ordinarily 
suggest that the shape may be used as 
a trade mark

• descriptive features (such as 
descriptive text on a label) can make 
it difficult to establish that the feature 
distinguishes the product

• substantial functional features will 
ordinarily suggest that the shape is not 
used as a trade mark

• a concocted shape or a feature will 
ordinarily suggest that the shape may be 
used as a trade mark

• whether a shape is a trade mark is a 
matter for the court to determine. 
Evidence from third parties (including 
consumers) is not conclusive that the 
shape has been used as a trade mark, 
and 

• context “is all important” and will 
typically characterise whether the shape 
has been used as trade mark.

How was it decided? 

The Trade Marks Office did not accept that 
the shape of the Tic Tac box was inherently 
adapted to distinguish Ferrero’s goods from 
other traders noting that:

• the see-through/transparent feature 
of the Tic Tac box was purely a 
functional feature, which simply 
allowed consumers to view the 
contents of the goods and was an 
“extremely commonplace” feature for 
confectionery packaging

• there was insufficient evidence 
provided by Ferrero to assess 
whether the hinged lid on a Tic Tac 
box was a common or uncommon 
feature for confectionery packaging

• the location of the hinged lid on the 
Tic Tac box was a functional feature 
that simply allowed “mints to spill 
from the box” 

• the positioning of the label on the 
Tic Tac box was also a functional 
feature as it acted as a tampering 
indicator

• none of the features were striking or 
made the goods more “arresting of 
appearance” 

• whilst a combination of common 
features can still permit a shape 
to function as a trade mark, in this 
instance, all the features of the Tic 
Tac box were observed to have 
been overwhelmed by the main 
feature being the “overall shape of 
an oblong box with a lid”, and
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• Tic Tac box had previously been the 
subject of an Australian patent and 
that the shape patent was an integral 
part of the patent itself. 

Taking into account the reasoning in Global 
Marketing, the Trade Marks Office held 
that as the features comprising the shape 
were predominantly functional, rather 
than distinctive, the overall impression of 
the Tic Tac box did not lead to a finding 
that the shape was used as a badge of 
origin and, therefore, the shape was not 
registrable as a trade mark. 

Guidance for registration of shape 
marks

The decision gives guidance to some of the 
difficulties in obtaining trade mark protection 
for shapes which have functional features 
and how particular packaging features may 
be viewed by the Trade Marks Office in 
these sorts of decisions. It is also worth 
noting that despite the shape being rejected 
in this instance, Ferrero has obtained trade 
mark registrations for 15 shapes including 
the Ferrero Rocher, Kinder Surprise egg 
and Nutella jar (with labelling). Ferrero’s 
trademark application for the shape of its 
Nutella jar (without labelling) is currently 
pending before the Trade Marks Office.
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